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ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO PETITIONERS’ MOTION FOR SUMMARY JUDGMENT

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland Special AssistantAttorney

General,and, pursuantto 35 Ill. Adm. Code101.500,101.504and 101.516,herebyrespectfully

respondsto the Motion for SummaryJudgment(“Petitioners’ motion”) filed by the Petitioners,

UnitedDisposalof Bradley,Inc. andMunicipal Trust & SavingsBank, asTrusteeUnderTrust

0799 (“UnitedDisposal,” collectively). In responseto the Petitioners’motion, the Illinois EPA

statesasfollows:

I. INTRODUCTION

In the Petitioners’ motion, there is a consistent argument that the Illinois EPA

erroneouslybasedits final decisionunderappealon the outdateddistinctionbetweena “non- -

regional pollution control facility” and a “regional pollution control facility,” such that the

Illinois EPA failed to takeinto accountthe finding of a district court that certainprovisionsof

the Illinois EnvironmentalProtectionAct (“Act”) wereunconstitutional. Petitioners’motion, p.

2. This argumentis wrong, both in its legal analysisand its purportedcharacterizationof the

Illinois EPA’s decision.

The Petitioners also take issue with what they perceive to be a flawed procedure

employedwhenthe subjectpermit applicationwasreviewed. United Disposalarguesthat the
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applicationsoughtonly a changeto the facility’s operatingpermit, andas suchdid not require

anyproofof local siting approval.Further,UnitedDisposalarguesthattheIllinois EPA failedto

conclude its completenessreview of the permit application within the time allowed. The

Petitioners’argumentsarewithoutmerit, as-they do not takeinto considerationthenatureofthe

permit application,the underlyingpermits alreadyissuedto the facility, andthe relevanttime

periodsset forth in theBoard’sregulations.

As will be addressedmorefully below,thePetitionershavenot advancedanymeritorious

argumentsthatwould meettheirburdenofproof. Accordingly,theIllinois EPA requeststhatthe

Boardissuean orderaffirming theIllinois EPA’s final decision.

II. THE ILLINOIS EPA CORRECTLY APPLIED THE LAW

AND WAS CONSISTENT WITH THE TENNSV CASE

The Petitionersarguethat the only permit condition soughtfor modificationwasspecial

condition 9 of the operatingpermit. They also arguethat the legal authority by which that

conditionwasoriginally imposedwas later foundto beunconstitutionalby the court in Tennsv,

Inc. v. Gade, Nos. 92-503,93-522 (S.D. Ill. 1993),24 ELR 20019, andthereforeany permit

conditionpurportingto continuethe effect ofthosestatutesshouldlikewisebe foundto bevoid.

The Petitionersthen claim that even if the condition is consideredon its fact, it is both an

unconstitutionalrestrictionof commerceand is vague. Finally, the Petitionersargue that by

denying the subject applicationon incompletenessgrounds, the Illinois EPA was in effect

applying a permit condition for which the Illinois EPA no longer has statutory authority.

Petitioners’motion, p. 8.

Theflaw in theseargumentsis thattheIllinois EPA’s issuanceofthefinal decisionimder

appealwas consistentnot only with theAct as it now reads,but also with the Tennsvholding.

What must first be reviewedis the exact wording and holding of the Tennsv case. The

Petitionershaveinterpretedandportrayedthat casewell beyondtheplain andclearlanguageof
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the court. In Tennsv,the court considereda challengebrought by the plaintiffs that certain

provisionsoftheAct wereunconstitutionalin that theydiscriminatedagainstoperationshandling

out-of-statemunicipal solid wasteversusoperationshandling locally generatedmunicipal solid

wastein contraventionofthe CommerceClause. On July 8, 1993, the court issuedits opinion

that portionsof Sections39.2, 3.32 and 22.14(a)of the Act (415 ILCS 5/39.2, 3.32, 22.14(a))

wereunconstitutionalasappliedto interstatemunicipalsolid waste. ThePetitionersgo to great

painsto breakdowntheTennsvopinionin theirmotion. Again, the Illinois EPA is not ignoring

orrefusingto comply with theTennsvdecision,so it is unnecessaryto revisit that opinionother

thanto clarify thescopeofthedecisionasdonehere.

The Petitionershave soughtto have this straightforwardand focusedfinding by the

Tennsvcourt to insteadstand for a much broaderproposition; namely, that the statutory

provisions in questionpreventedUnited Disposal from acceptingwaste generatedoutsidethe

municipal boundariesof the Village of Bradley. The Petitionersclaim that this prohibition

againstthe acceptanceofwastefrom beyondthosemunicipalboundariesviolatestheCommerce

ClauseoftheUnitedStatesConstitution.Petitioners’motion, p. 9.

This argumentis erroneousand not supportedby the record. It is true that special

condition 9 in the operatingpermit doesrestrictthe type of wastethat maybe acceptedat the

transferstationbaseduponthe point of generation. AdministrativeRecord,p. 69.1 However,

that conditionis a restatementof the samespecialcondition found in the developmentpermit.

AR, p. 3. Thereasonthespecialconditionwasincludedin thedevelopmentpermitwasbecause

the applicant,UnitedDisposal,askedthat it be included. AR, pp. 10-11,26. Thusthe Illinois.

EPA did not restrictthe typeof wastethat thetransferstationcouldaccept. Rather,the permit

‘Referencesto theAdministrative Record,includingthe Supplementto the Administrative Record,will henceforth
bemadeas,“AR, p. .“
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applicantsaskedthat the transferstation be restrictedin the type of wastethat it couldaccept,

and the Illinois EPA agreedto include that requestin the developmentpermit. When the.

operatingpermitwas issuedin 1995, therewasno appealtakenby United Disposalaskingthat

the special condition restricting waste acceptancebe withdrawn. The operatingpermit was

issuedin 1995, or two yearsaftertheTennsvopinionwasissued.

Of course,that the permit applicantsaskedthat the transfer station be limited in its

serviceareabegsthequestionofwhy anapplicantwould seeksucha restriction. Theansweris

thatat thetime of the permit application,askingfor andreceivingsucha restrictionallowedan

applicantto avoid having to undergothe local siting approvalprocessand complying with

setbackrequirements. In short, the portrayal by the Petitionersthat the Illinois EPA is

prohibiting acceptanceof waste is totally misleading, in that the Petitionersasked for the

restrictionand did so knowing full well that theywould not be requiredto comply with other

burdensomerequirementsof theAct. -

Thereis also no doubt that the Tennsvcourtdid rule that certainprovisionsofthe Act

were unconstitutional,and that the Illinois EPA must in turn comply with the dictatesof the

court’s order. To a largeextentthat compliancehasbeenmetby theIllinois EPA’s application

of existingstatutorylanguagein theAct, languagewhichreflectstheIllinois GeneralAssembly’s -

modification of the Act to conform to the Tennsvcourt order. However, it seemsthat the

Petitioners are arguing that the special condition has a sort of self-actuating voidance

mechanism,wherebythespecialconditionwould instantlyvanish(bothlegally andfiguratively).

That is not the casethough, as the provision (or provisions of that type) was not declared

unconstitutionalby the Tennsvcourt. What wasdeclaredimproperwas the Act’s provisions

allowing certaintypesof facilities from beingableto avoid localsiting approvalwhile othershad
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to go throughtheprocess.Specialconditionno. 9 is notunconstitutional,andno languagein the

Tennsvopinionwould supportsucha contention.

Rather,thecourt took issuewith theAct’s schemeof allowing certaintypesoffacilities

to avoid having to undergolocal siting approval. Since the United Disposal facility never

underwentthatprocedure,it arguablyreceivedtheverybenefitandpreferentialtreatmentthatthe

court found inappropriate. The Petitionersmay respondthat the penalty for receiving that

benefitwasa limited servicearea;however,if that werethecase,thenthePetitionerscouldhave

soughtto havetheconditionremovedin 1993 immediatelyupontheTennsvdecision. Theydid

not. At thevery least,thePetitionerscouldhaveaskedthat theconditionbe removedin 1995

whenthe operatingpermitwas issuedfor thefacility. Theydid not. At no time otherthan in

2003,or tenyearsaftertheTennsvdecisionwas issued,did thePetitionersaskthatthecondition

be removed. Further, in theapplicationfiled in 2003,thePetitionersdid not argueor claim that

the condition oughtbe removedsinceit wasunconstitutional.The requestwassimply made-to

removethecondition. AR, p. 129. -•

TheBoardhasheldthat aconditionimposedin apermitthat is not appealedto theBoard

may not be appealedin a subsequentpermit. Mick’s Garagev. Illinois EPA, PCB 03-126

(December18, 2003),pp. 6-7; PanhandleEasternPipe Line Co. v. Illinois EPA, PCB 98-102

(January21, 1999),p. 30. Thegroundsthatthe Petitionersarerelyinguponin this appealarethe

very groundsthat couldhavebeenassertedin 1995whenthe Illinois EPA issuedthe operating

permit that containedspecial condition no. 9. The failure of the Petitioners to appealthe

conditionthenpreventsthemfrom appealingtheconditionnow.

The Petitionersdescriptionof the 2003 permit application,and the impact of special

condition no. 9, is also flawedin its referenceto the Tennsvcase. The Petitionersargue that
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specialconditionno. 9 preventedthe movementof wastebetweensubdivisionsof the Stateof

Illinois, and that such a prohibition was declaredunconstitutionalin Tennsv. Petitioners’

motion, p. 10. This argument is incorrect, in that the condition’s restriction was not the

prohibition that was declaredunconstitutional. What was declaredunconstitutionalwas the

Act’s provisionsthat alloweda facility to avoid local siting approvalthrougha limited service

area,while imposingthe local siting approvalrequirementupon facilities with broaderservice

areas. Thusthepreventionofthemovementofwastewasnot unconstitutional,but thedifferent

treatmentof facilities that acceptedwastefrom insideor outsidea unit of local government’s

boundarieswasunconstitutional.

The Illinois EPA did not perpetuatethe “unconstitutionalprohibition” containedin

special condition no. 9 when it deniedthe permit application. Petitioners’ motion, p. 10.

Instead,the Illinois EPAappliedthe law asit currently existsto thepermit applicationat hand.

As describedin the Respondent’smotion for summaryjudgment,thepermit applicationsought

approvalofamodificationto thedevelopmentpermit, which amountedto a requestfor approval

ofa newpollution controlfacility sincethefacility wasnot grandfatheredout oftherequirement

ofhavingto obtain localsiting approval.

Evenmore supportfor the impositionoflocal siting approvalis foundin thePetitioners’

own arguments.ThePetitionersclaim that anunconstitutionalstateenactmentcausesthe state

authorizationfor suchaction to be a nullity. Petitioners’ motion, p. 10. If that is takenas

applicablein the mannerespousedby the Petitioners,thenthe effectof the Tennsvcaseis that

theIllinois EPA hadno authorityto issuedevelopmentor operatingpermitsto UnitedDisposal..

UnitedDisposal,then,would be treatedashaving no valid permits issuedby the Illinois EPA.

Therecanbe little argumentthat if suchis the case,anypermit soughtnow by UnitedDisposal
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must be treatedas an initial permit for development(sinceno operatingpermit canbe issued

without first obtainingadevelopmentpermit)afterJuly 1, 1981. Suchapermit requiresthat the

applicantprovideproofof localsiting approval.

TheIllinois EPA hasalreadyaddressedandstruckdownthenotionthat specialcondition

no. 9 was “effectivelyeliminated”from the Petitioners’operatingpermit upon theTennsvcourt

decision.Thusspecialconditionno. 9 mustbe consideredon its face. ThePetitionersarguethat

theconditionstill fails giventhefindings by the Tennsvcourt. Petitioners’motion, p. 11. But

theargumentsadvancedby the Petitionersarenot persuasive,sincethe conditionsimply limits

theserviceareaofthefacility. Thereis nothing inherentlyobjectionableaboutsuchalimitation,

especiallysinceit wasbasicallya self-imposedcondition. For example,it would not beunusual

for a facility that hasundergonelocal siting approvalto define its serviceareawithin certain

boundariesofits own choosing. Thedescriptionofa limited serviceareais not unconstitutional,

by theTennsvcourt’s decisionor by anyotheranalysis.Theuseof suchalimited serviceareato

allow afacility to escapehavingto undergolocal siting approvalis unconstitutional,andthat was

theclearandfocusôdfinding in Teimsv.

The Petitionersalso argue that the language used in special condition no. 9 is

unconstitutionallyvague and uncertainas it is written. Petitioners’ motion, pp. 12-14. In

response,the Illinois EPA first notesthat the Petitionershavereceivedtwo permits prior to

applyingfor the removalof specialconditionno. 9 (i.e., thedevelopmentpermit and operating

permit), and bothprior permits wereissuedwith the languagefoundin specialconditionno. 9.

At no time prior to 2003 havethe Petitionersarguedthat the languagein the condition was•

unconstitutionallyvagueor uncertain. Since 1994, whenthe developmentpermit was issued,

therehasapparentlybeenno problemwith UnitedDisposalinterpretingthe languagein special

7



condition no. 9, and it is unclearwhat lapse in understandinghashappenedin the nine years

precedingthis new argumentthat would have causedthe Petitionersto not comprehendthe

meaningofthewordingin specialconditionno. 9.

Further,the Illinois EPA arguesthatthe languageemployedin specialconditionno. 9 is

not atall uncertainorvague. Theterminologyis basedeitherin statutorydefinitionsfoundin the

Act or Boardregulationsor is commonlyunderstoodin layman’sterms. Thereis no substantive

merit to the claim that the wording of specialcondition no. 9 is impermissiblyvague,and any

argumentsto that endshouldbedisregarded.

Lastly, thePetitionersarguethatby denyingthesubjectapplication,theIllinois EPA has

effectively re-imposedthat portion of specialconditionno. 9 purportingto prohibit the service

areaof the transferstation. The Petitionersposit that since the portions of the Act that

unconstitutionallyprovided the authority for imposing geographicalprohibitions on waste

acceptanceno longerexist, theIllinois EPA hasno authorityto actto keepthecondition in the

• permit. Petitioners’motion, p. 14.

This argumentalso must be set aside. As hasbeensaid repeatedlyherein,there is no

languagein the Tennsvdecision that declaredunconstitutionalthe “authority for imposing

geographicalprohibitions on waste acceptance.” The Illinois EPA did not impose any

prohibition on wasteacceptance;rather, the Illinois EPA approvedthe definedservicearea

proposedby United Disposal in its permit application for a developmentpermit. There is

nothing unconstitutionalabout a facility having a defined service area. The problem of

unconstitutionalpermittingarosewhentheIllinois EPAusedgeographicaldefinitionsof service.

areato exemptcertain facilities out of local siting approval. Contrastthat scenariowith the
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presentsituation,in which theIllinois EPA soughtto imposelocal siting approvalasa condition

precedentto approvingthePetitioners’permit application.

ThePetitionershaveput forth numerousarguments,all with onegoal in mind: To allow

themto avoid everhaving to obtain local siting approvalfor their facility. This is a situation

whichfallsbetweentwo permitting frameworks,oneinvolving statutorylanguagethatwasfound

to be unconstitutionaland one of the presentstateof the Act. United Disposal avoidedlocal

sitingapprovalwhenit receivedits developmentpermit by virtueof its claimingan exemptionto

local siting approval pursuant to the Act. That exemption was later found to be an

unconstitutionaltool,andtheIllinois GeneralAssemblyin turn amendedthelanguageto remove

the exemption. The Petitionersparticulartimeline of permitting overlapsboth the permitting

frameworks,and by virtue ofthat happenstance,theynow seeka finding by theBoardthat they

arefree from everhavingto obtain local siting approval. Basically,the Tennsvcourtheldthat

facilities suchasUnitedDisposal’sshouldnot beableto avoid local siting approvalwhile other

facilities were requiredto undergothe process. Now, it is undisputedthat facilities suchas

UnitedDisposal’saresubjectto therequirementsof local siting approval.The Boardshouldnot

allow this facility to againsneakby therequirementsof local siting approvalthroughapurported

statutory“backdoor.”

III. THE ILLINOIS EPA CORRECTLY INTERPRETED THE PERMIT
APPLICATION AS SEEKING TO MODIFY THE DEVELOPMENT PERMIT

ThePetitionersarguethat theIllinois EPA’sdenial of the subjectpermit applicationwas

wrongsincethedenial wasbasedon lack of local siting approval,sincethereis no requirement

for a facility seekingto modify its operatingpermit or to removeanunconstitutionalrestraintto

obtainlocal siting approval.Petitioners’motion,p. 15.
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In making this argument,the Petitionersare overlookingseveralconsiderations. As a

practical matter, and for the reasonsset forth in the Illinois EPA’s motion for summary

judgment,it is nonsensicalto allowapermitteeto modify acondition in an operatingpermitthat

also exists in a developmentpermit. If an operating permit has imposed a condition in

conjunctionwith the impositionofthe sameconditionin thedevelopmentpermit, it only follows

that boththedevelopmentandoperatingpermitsmustbe modifiedif thecondition in questionis

modified.

Also, the developmentpermit issuedto United Disposal in 1994 included standard

conditionsapplicablefor developmentpermitsissuedby theIllinois EPA. Oneofthosestandard

conditionsis thatthereshallbe no deviationfrom theapprovedplansandspecificationsunlessa

written requestfor a modificationofthe project,alongwith plansandspecificationsasrequired,

shallhavebeensubmittedto the Illinois EPA and a supplementalwrittenpermit issued. AR, p.

6. Therefore,it wasclearly set forth in the 1994 developmentpermit that any changesto the

approvedplans and specificationsmust be done througha supplementalwritten permit. The

developmentpermit applicationsought a definedservice areafor the transferstation. The

Petitionerswereputon noticefrom 1994 thatany changesto theplansapprovedfor thefacility,

includingthedefinition of a servicearea,mustbe donethroughanappropriatemodification. To

modify the specialconditionin the operatingpermit that reiteratedthe special conditionin the

developmentpermit, both thedevelopmentandoperatingpermitsmustbe modified. Therefore,

the Illinois EPA’s handling of the permit application as one seekingto modify at least the

development(andarguablyalsothe operating)permitwascorrect.

The Petitioners instead take the position, again, that Tennsv did not require any

modification to either the developmentor operatingpermit. Petitioners’motion, p. 16. • This
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issuehasbeendiscussed,with theonly reasonableand legallycorrectconclusionbeingthat the

Tennsv decisiondid not act to unilaterally eliminate special condition no. 9 from either the

developmentoroperatingpermit.

ThePetitionersalso arguethat the geographicalrestrictionthatthe Petitionerssoughtto

remOve had absolutelyno bearingon the physical design,constructionor boundariesof the

facility. Petitioners’motion,p. 16. Thatargumentis weakandnot supportedby theAct or legal

precedent.In Bi-StateDisposal,Inc. v. Illinois EPA, PCB 89-49(June8, 1989),p. 5, theBoard

notedits positionthat the legislaturedeliberatelydraftedSection3.32(b)of the Act (415 ILCS

5/3.32(b)) (now 415 ILCS 5/3.330(b)(2)) in a broad mannerso that it would apply to all

expansionsof (regional)pollution controlfacilities. Thatsentimentwasechoedby the appellate

courtthat affirmedtheBoard’sdecision. Thecourtstatedthat reinstatinga mine cutfor disposal

purposeswould increasethe capacityof a landfill to acceptand disposeof waste, and that.

increase—while not specifically defined in the Act—would impact the criteria local

governmentalauthoritiesconsiderin assessingthe propriety of establishinga new (regional)

pollution control facility. Bi-StateDisposal, Inc. v. Illinois Pollution Control Board, 203 Ill.

App. 3d 1023, 1027, 561 N.E.2d 423, 426 (
5

th Dist. 1990). The Illinois SupremeCourt

previouslytook that position in M.I.G. Investments,Inc. v. Illinois EPA, 122 Ill.2d 392, 523

N.E.2d 1 (1988). In M.I.G., the supremecourt statedthat the conceptsof “expansion” and

“boundary”shouldbe construedby taking into accountchangesofboundarieswould haveupon

thecriteriaset forth in Section39.2(a)oftheAct (415ILCS 5/39.2(a)).

The conceptsof “expansion” and “boundary” shouldbe liberally construedto meetthe.

purposesof the Act. Here, the expansionof the boundariesof the serviceareaof the transfer

station could certainlyhavean impacton the criteria that units of local governmenttakeinto
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considerationwhenweighingrequestsfor local siting approval. Sincethenatureof therequest

meetsboth the spirit and legal interpretationof thewording of Section3.330(b)of the Act, the

Illinois EPA’s conclusionthat local siting approvalis requiredwascorrect.

IV. THE ILLINOIS EPA COMPLIED WITH THE TIME PERIODS FOR REVIEW

ThePetitionersarguethattheIllinois EPA failed to comply with thetime periodallowed

for determiningthat apermit applicationfor anoperatingpermit (ormodificationto an operating

permit), in that the Illinois EPA’s decisionwasnot issuedwithin 30 daysafter receiptof the

application. Petitioners’motion,pp. 17-19.

As hasbeen arguedherein, the Illinois EPA properly treated the permit application

submittedby the Petitioners to be one seekinga modification of the developmentpermit.

Pursuantto Section 807.205(f)of the Board’s regulations(35 Ill. Adm. Code807.205(f)), the

Illinois EPA has 45 days after receipt of an application - for a developmentpermit (or

modificationto a developmentpermit) by which to issueits finding of completeness.Here,the

Illinois EPA receivedthepermit applicationon March 31, 2003. AR, p. 129. Thefinal decision

now underappealwasissuedon May 15, 2003. AR, p. 143. Thus,the Illinois EPA issuedits

final decisionon the
45

th day following its receiptofthepermit application,or within thetime

allowedby Section807.205(f).

V. CONCLUSION

Forthereasonsstatedherein,aswell astheargumentsraisedin theIllinois EPA’s motion

for summaryjudgment, the Illinois EPA respectfully requeststhat the Board enteran order

affirming theIllinois EPA’sdecisiondatedMay 15, 2003.
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Respectfullysubmitted,

[LLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

~Th\

AssistantCounsel
SpecialAssistantAttorney General
Division of LegalCounsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:December23, 2003

Thisfiling submittedonrecycledpaper.
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